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CORNELE A. OVERSTREET, Regional
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the National Labor Relations Board,
Petitioner-Appellee,

V.

SHAMROCK FOODS COMPANY,

Respondent-Appellant.

No. 16-15172
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MEMORANDUM"

Appeal from the United States District Court
for the District of Arizona
Diane J. Humetewa, District Judge, Presiding

Argued and Submitted September 15, 2016
San Francisco, California

Before: GOULD and BERZON, Circuit Judges, and TUNHEIM, " Chief District

Judge.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The Honorable John R. Tunheim, Chief United States District Judge
for the District of Minnesota, sitting by designation.
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Shamrock Foods appeals the district court’s grant of a temporary injunction
under Section 10(j) of the National Labor Relations Act (“NLRA”), 29 U.S.C.

§ 160(). We affirm.

1. As an initial matter, the portions of the temporary injunction related to the
discharge of Thomas Wallace are not moot, notwithstanding the settlement
agreement in which Wallace accepted a $214,000 payment in lieu of reinstatement,
and waived his right to reinstatement and to any other administrative remedy.
Claims are moot “[1]f there is no longer a possibility that [the litigant] can obtain
relief for his claim.” Foster v. Carson, 347 F.3d 742, 745 (9th Cir. 2003) (quoting
Ruvalcaba v. City of L.A., 167 F.3d 514, 521 (9th Cir. 1999)).

Here, the Regional Director’s claims with respect to Wallace’s discharge are
not moot. The National Labor Relations Board retains the authority to order
Wallace’s reinstatement and other related remedies. “[T]he Board alone is vested
with lawful discretion to determine whether a proceeding, when once instituted,
may be abandoned.” Indep. Stave Co., 287 N.L.R.B. 740, 741 (1987) (quoting
Robinson Freight Lines, 117 N.L.R.B. 1483, 1485 (1957)). Likewise, “the Board
has no statutory obligation to defer to private settlement agreements,” although it
“may defer in its discretion.” NLRB v. Int’l Bhd. of Elec. Workers, Local Union

112,992 F.2d 990, 992 (9th Cir. 1993). Given that the settlement agreement
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between Shamrock Foods and Wallace does not deprive the Board of its authority
to order Wallace reinstated, and that “the underlying purpose of Section 10(j) is . . .
to preserve the Board’s remedial power while it processes the charge,” McDermott
v. Ampersand Publ’g., LLC, 593 F.3d 950, 957 (9th Cir. 2010) (internal quotations
omitted), the Regional Director’s petition for temporary relief with respect to
Wallace’s discharge is not moot.'

2. We review the district court’s grant of injunctive relief pursuant to Section
10(j) of the NLRA for an abuse of discretion. McDermott, 593 F.3d at 957. “The
district court abuses its discretion if it relies on a clearly erroneous finding of fact
or an erroneous legal standard.” Small v. Operative Plasterers’ & Cement Masons’
Int’l Ass’n Local 200, 611 F.3d 483, 489 (9th Cir. 2010).

The district court applied the correct legal standard to the temporary
injunction in this case, giving some deference to the Regional Director and

declining to apply the heightened standard announced in Overstreet v. United

' We also note that, given “the nature of interim § 10(j) relief and of the
Board’s final remedial power,” often a “§ 10(j) remedy wil/ be identical, or at least
very similar, to the Board’s final order.” Frankl v. HTH Corp., 650 F.3d 1334,
1366 (9th Cir. 2011), cert denied, 132 S. Ct. 1821 (2012). “Very often, the most
effective way to protect the Board’s ability to recreate [the] relationships [that
would exist had there been no unfair labor practice] and restore the status quo will
be for the court itself to order a return to the status quo.” /d.
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Brotherhood of Carpenters, Local Union No. 1506, 409 F.3d 1199, 1207, 1210-12
(9th Cir. 2005). The heightened standard applies when an injunction would create
“at least some risk that constitutionally protected speech will be enjoined,” in
which case “only a particularly strong showing of likely success, and of harm . . .
as well [will] suffice” to justify issuing the requested injunction. United Bhd. of
Carpenters, 409 F. 3d at 1208 n.13; see also Operative Plasterers’, 611 F.3d at
491; McDermott, 593 F.3d at 958.

Here, the district court’s injunction implicates Shamrock Foods’s speech,
insofar as it prohibits interrogating employees about union sympathies, threatening
loss of benefits or wages or other reprisal, promising benefits in return for not
supporting the union, soliciting and promising to remedy employee grievances, and
directing employees to report union activity. But the injunction prohibits only
coercive speech, which is not protected by the First Amendment or the National
Labor Relations Act. See NLRB v. Gissel Packing Co., 395 U.S. 575, 618 (1969).
“[A]n employer is free to communicate to his employees any of his general views
about unionism or any of his specific views about a particular union, [but only] so
long as the communications do not contain a ‘threat of reprisal or force or promise
of benefit.”” Id. (quoting 29 U.S.C. § 158(¢)); see also Chamber of Commerce v.

Brown, 554 U.S. 60, 67 (2008) (noting that the Supreme Court has “recogniz[ed]
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the First Amendment right of employers to engage in noncoercive speech about
unionization” (emphasis added)). The injunction in this case does not prevent
Shamrock Foods from expressing its opinions regarding union representation, or
from otherwise engaging in noncoercive speech, and so it does not present a risk of
infringing Shamrock Foods’s rights under the First Amendment or Section 8(c) of
the NLRA.

Applying the ordinary standard for granting a temporary injunction, the
district court did not abuse its discretion in finding that the Regional Director is
likely to succeed on the merits of his claim, that irreparable harm is likely without
preliminary relief, and that the balance of hardships and the public interest favor an
injunction. See Frankl, 650 F.3d at 1355 (holding that courts determine whether a
Section 10(j) injunction is “just and proper” by applying the traditional equitable
criteria used to decide whether to grant a preliminary injunction).

First, the employee and employer affidavits, meeting transcripts, and
testimony before the administrative law judge (“ALJ”) support the district court’s
finding that the Regional Director is likely to succeed on the merits of his claims
that Shamrock Foods committed numerous unfair labor practices in violation of
Sections 8(a)(1) and 8(a)(3) of the NLRA. That is, the record shows a likelihood

of success on the merits with respect to claims that, on at least one occasion,
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Shamrock Foods unlawfully: threatened employees with loss of benefits and other
reprisal if they unionized; interrogated employees about union sympathies;
surveilled employees’ protected concerted activities; created the impression of
surveillance; granted employee benefits to influence union activity; asked
employees to disclose union activities of their colleagues; informed employees that
it would be futile for them to select the union; solicited grievances and promised to
correct them as a reward for not supporting the union; selectively enforced no-
distribution and no-solicitation rules by confiscating union literature; and
discriminated by discharging and disciplining union supporters.”*

The district court also did not abuse its discretion in finding a likelihood of
irreparable harm absent preliminary relief. The record shows an observed drop-off

in union activity, as evidenced by a decline in the number of union authorization

*> Shamrock Foods is correct that before the ALJ the Regional Director
abandoned his claims with respect to some specific incidents, and that the ALJ
found some of the alleged incidents not to be unfair labor practices. But, the
Regional Director maintained at the hearing before the ALJ that Shamrock Foods
committed unfair labor practices of each type addressed in the injunction, and the
ALJ found at least one unfair labor practice in each category alleged.

> The district court did not hold Shamrock Foods’s expression of anti-union
views likely to be an unfair labor practice, nor did the court enjoin such expression.
Instead, the district court held, inter alia, that Shamrock Foods likely committed an
unfair labor practice at a January 28, 2015 mandatory employee meeting by
threatening the loss of benefits.
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cards signed and in attendance at union organizing meetings, resulting from
Shamrock Foods’s cumulative efforts to deter unionization. Such diminished
support for a union can be evidence that irreparable harm is likely absent a
preliminary injunction. See Small v. Avanti Health Sys., LLC, 661 F.3d 1180, 1192
(9th Cir. 2011) (“[A] delay in bargaining weakens support for the union, and a
Board order cannot remedy this diminished level of support.””). Moreover, “the
discharge of active and open union supporters risks a serious adverse impact on
employee interest in unionization and can create irreparable harm to the collective
bargaining process.” Frankl, 650 F.3d at 1363 (quoting Pye v. Excel Case Ready,
238 F.3d 69, 74 (1st Cir. 2001)). Given the documented diminished support for the
union, and the allegedly discriminatory discharge of Wallace, the district court did
not abuse its discretion in finding irreparable harm likely, absent preliminary relief,
due to the cumulative effect of the alleged unfair labor practices.

Finally, the district court did not abuse its discretion in finding that the
balance of hardships and the public interest favor an injunction. “[T]he District
Court’s determination that the Regional Director had shown likely irreparable harm
to the [union organizing campaign ] meant that there was also considerable weight
on his side of the balance of the hardships.” Id. at 1365. Shamrock has not shown

any countervailing hardship, as the injunction does no more than require Shamrock
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to cease its coercive conduct and speech. Likewise, “the public interest is to ensure
that an unfair labor practice will not succeed because the Board takes too long to
investigate and adjudicate the charge.” Id. (quoting Miller v. Cal. Pac. Med. Ctr.,
19 F.3d 449, 460 (9th Cir.1994), abrogated on other grounds as recognized by
Frankl, 650 F.3d at 1355). The grant of a preliminary injunction serves the public
interest in this case by preventing Shamrock Foods from successfully undermining

the union organizing effort through potentially unlawful tactics.

For these reasons, we affirm the district court’s temporary injunction order

in all respects.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P.41; 9th Cir. R. 41-1 & -2)
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

> The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Costper TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk
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